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Lynn Butler Hello everyone.  This is Lynn.  I – I – I’m a member of Husch 
Blackwell’s financial services team.  We’re excited to have – be 
talking with you today about the opportunities of buying 
distressed healthcare assets and what a buyer needs to know 
when they navigating through the ah – distressed healthcare 
world.  Ah – before we begin I’d like to (audio cut out) cover a few 
housekeeping items.  Ah – at the bottom of your audience console 
are multiple application icons for your use during the program.  
Um – ah – ah – let – let me take a minute to kind of walk through 
what some of those are. Um – if you have any questions during the 
webcast, please submit your questions via the question box.  We’ll 
try to answer all the questions during the webcast today but if a 
fuller answer is needed or we run out of time – ah – we’ll get with 
you by email.  Um – we want audience participation – ah – if you 
have comments or you have questions, please send ’em to us.  
We’ll either get to ’em as fast as we can or at the end of the 
program. 

There’s also an icon to assist with your viewing preferences.  Um – 
you can expand the sliding area by clicking on the maximize icon 
on the right side or by dragging the bottom corner – ah – of the 
slide area.  If you have any technical difficulties, please click the 
yellow help icon – it has a question mark and provides information 
regarding most of our common technical issues – ah – and a copy 
of today’s slide deck will be available in the resource list icon that 
looks like a green folder at the bottom of your screen.  This 
program’s been approved for continuing legal education credit in 
Colorado, Illinois, Iowa, Missouri, Nebraska, Tennessee and Texas.  
Ah – finally a recording of the broadcast – a – webcast will be 
available tomorrow for watching and sharing.  Once available, a 
link to the recording will be emailed to you along with a certificate 
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of attendance. 

Ah – joining me today is Joe Geraci.  Joe is a member of a – a 
Husch Blackwell’s healthcare life science and education team.  Ah 
– he focuses on serving hospitals, physician groups and other 
healthcare providers and ah – with that we’ll get down to business. 

Joe Geraci Yeah – thanks Lynn.  Ah – we’re gonna break this up.  I’m gonna 
talk about the healthcare regulatory side of things as best I can 
and then Lynn ah – because he’s a healthcare ah – ah – financial 
guy is gonna talk more about the – kinda the financial side and – 
and bankruptcy and how that plays into this.  Um – you’ll see 
through our slides that we kinda end with the bankruptcy piece 
and that – that can go – ah – that can get involved so I’m going to 
ah – try to go through the healthcare ah – stuff as quickly as 
possible.  I – I think there’s a basic probably – understanding most 
of the people call – albeit nonetheless I’m not gonna assume that – 
I’m -- I’m gonna talk – hit it somewhat.  

I thought it was interesting when Lynn and I first started talkin’ 
about putting together something on this because although Lynn 
and work in the same office in Austin, Texas and we’ve work 
together in the same office for eleven years now almost – um – we 
have not ah – we have not really crossed paths that often because 
Lynn deals more on the financial side and in particular with 
bankruptcy in many – many cases and I’m just the healthcare 
regulatory guy that – that – that um – would advise clients.  Ah – 
my background in regulatory was in healthcare operations and 
then regulatory compliance and – but then over the years what 
happened is – we – we started doing more and more acquisitions 
and ah – representing clients in the acquisitions.  Originally it was 
on the healthcare regulatory piece of it and then it kind of 
expanded beyond that into doing the actual M&A stuff.  That only 
accelerated with the passage of the Affordable Care Act and now 
it’s gotten to the point where I guess it was about two years go – I 
started winding up in Lynn’s office more and more and it’s ah – it – 
it got to the point where we’re working on projects almost ah – 
almost every week now. 

Um – so the – the immediate question is why is that.  What – what 
– what has changed – um – in our practice – um – to – to – involve 
quite honestly a bankruptcy lawyer ah – and in – in – how – you 
know – what – what is going on in the wider market.  Well for those 
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of you in the market – which most of you are – this is not news to 
you.  It is a more challenging environment.  Many of our clients are 
seeing flat to decreasing reimbursement – um – and there’s an 
incredible regulatory burden that did not exist um – you know – ten 
years ago.  In fact when I first started practicing in healthcare – um 
– in 1998, I had a book from the American Health Lawyers 
Association on all the regs – the federal regs for healthcare.  Some 
of you – ah – who are lawyers on this call might remember that ah 
– that – those books and actually use ’em quite honestly but the 
first one I had was a single volume and it had all the statutes and 
regulations and it was probably about 3 1/2 inches thick.  It has 
morphed into a 4 volume set that is probably about a foot and a 
half tall.  So – um – as you can imagine – um – that ah – that has 
really increased the regulatory burden.  

In addition, we’ve seen increased compliance ah – we are involved 
as a firm in multiple – ah – cases unfortunately involving qui tam 
ah – ah – whistleblower type situations that can be pretty 
devastating depending on the size of the operation.  Um – you’ve 
also seen increased compliance especially we’ve seen it in Texas 
in certain sectors – it seems like – I’ve used this example before 
for clients but ah – you know -- the – the regulatory watch is like a 
giant magnifying glass kind of going over the entire sector and it – 
it focuses in certain areas and right now – um – you know – it has 
refocused ah – it seems like a lot in the psychiatric world – so 
we’re seeing a lot of ah – ah – ah -- just reviews – um – and – and 
sometimes what happens then is you wind up with condition level 
violations and you wind up with a situation where a hospital is 
about to be kicked out of the Medicare program so that can ah – 
cause a for sale as well. 

All of these combine to basically acquisitions that involve financial 
distress.  Um – and – on – on this next slide we have idea of just 
healthcare bankruptcy.  We tried to find ah – the actual number of 
healthcare companies that are filing bankruptcy – we weren’t able 
find it – ah – but I can tell you just from ah – our – our own 
experience that it is – it is increased – especially in the rural areas 
as well.   

Another factor that seems to be weighing on the industry quite 
honestly is um – in our state – well the states primarily where our 
firm has footprints – and that’s kind of in the middle of the country 
in the south – um – you have a lot of states that have not opted to 
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expand Medicaid and um – I – you know – I don’t want to get into 
politics ’cause I know there are good reasons on both sides like 
any tough issues there are but there is a – there is a – a financial 
side of that – that impacts healthcare providers and in particular 
hospitals and in particular rural hospitals we’ve seen it – um – 
because there are commiserate cuts with ah – Medicaid 
disproportionate share funding which is kind of an aggregate 
Medicaid funding mechanism – I’m not sure many of you are aware 
of – um – that offsets unfunded um – and Medicaid shortfall 
amounts.  And so as we – ah – you know – the Affordable Care Act 
by design reduces that payment with the assumption that all states 
would have a expanded Medicaid so that total pool of unfunded 
would have been decreased.  Of course we haven’t seen that 
happen – um – certainly not in Texas and – and many of the other 
states where we practice which as kind of a unique ah – ah – ah – 
ah – a unique challenge for – for healthcare providers especially 
hospital providers in the state. 

Lynn Butler And Joe – you – you – you – you give the – the stereotypical 
example that I do when I explain to people why healthcare 
insolvency cases have increased.  So the rural community hospital 
is – is a – to me the stereotypical business – ah – in the healthcare 
arena that’s going to be affected ah – over the next 10 to 15 years.  
And the reason is (1) you – you have a – the – the money 
management system ah – puts extreme pressure on the business’ 
ability to collect funds at the rate that it charges and at the same 
time like you mentioned, you have regulatory requirements that 
require a level of expertise that quite frankly not every healthcare 
provider has or can afford to have.  At the same time, you have an 
increased population is aging out and which puts more strain 
through the Medicare program.   

Ah – you also have the individual bankruptcies which now they – 
they are – the slide you see in front of you – the 600,000 Americans 
that have filed bankruptcy every year for medical expenses – that 
represents a significant portion of the consumers that file 
bankruptcy.  This represents customers that simply do not pay 
their bills for the healthcare provider.  Um – on – when you add all 
of these things together and if you’re a captured healthcare 
provider in a – in a population area where you don’t have many 
choices, you have no choice but to take the people in.  So the – the 
– the confluence of all of these events is almost like a perfect 
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storm that quite frankly is gonna be with us for the next 10 to 
15 years as the baby boomers age out. 

Joe Geraci So that leaves the next question which has a rather – you know – 
um – predictable answer – is a transaction with a struggling 
healthcare business more risky – well of course it is.  Um – I think 
we all – we all can agree on that.  Um – and there are variety of 
reasons for that – um – you know – the one that really comes to 
mind is ah – you know – risk tolerance tends to go up when you 
see risk everywhere.  And – um – with that can come bad decisions 
and many times do become bad decisions.   

So ah – I guess the takeaway from this – is just be aware if you are 
dealing with a financially distressed entity or distressed entity for 
some other reason – um – it – you know – there – there – there 
were acts that – that resulted in that.  Now some of those might be 
completely separate from the (inaudible) and how they wound up 
in that position.  It might be a function of the changing 
environment for instance if the reimbursement mechanisms 
change – um – you know – you are going to have a change in ah – 
ah – your – your company and how you did business in the past 
might not work anymore.   

Um – good example is a change from going – we – we saw of 
course when – when they moved from cost based reimbursement 
to prospective payment system.  And now you see that change 
again occurring kind of the – the – the people on the front end of 
that – ah – dealing with it and having to struggle with it right now – 
a good example would be like long-term care hospitals for site 
neutral payment.  Another one would be ah – you know – coming – 
of course are regular hospitals with – you know – we’ve seen the 
site neutral payments being applied now to how patient – hospital 
locations – and um – we’re gonna see that further with this 
long-term car ah – unified payment mechanism that ah – MedPac 
has been talking about which – which they’re – ah – gonna be 
moving to.   

So the point is – some of these changes – ah – are – are caused by 
bad – bad decisions but any time you’re under stress you have an 
incentive um – to – to figure out new ways to do some things and 
some of those new ways may be – ah – correct or incorrect.  But at 
the end of the day ah – there is gonna be more risk.  Generally 
speaking when you’re dealing with a – ah – target that has um – 
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financial distress going on and of course if it – again if it’s 
distress-related something other than finances – then those risks 
are – are just out there.  Then you see them and it – it’s more 
obvious – because they want up into that position because there’s 
a fraud investigation if there’s something else going on. 

Lynn Butler And -- and Joe in my experience – I can put into two separate 
buckets the basis for – for distress in a healthcare entity – entity – 
um – you – you have what I’ll call managerial negligence which is 
based on the impact of the crisis management mode – which in – 
in business world is a real um – ah – phenomenon and you – you 
get stress as a manager from both regulatory and economic and 
operational issues – ah – it makes your decision-making ability ah 
– less effective and it does make you look at risk in – in – in a 
different light and probably take more risk.  The – the – 
unfortunately the lower profitability of these businesses at – at 
many times lead to cut – cost cutting at the very low end of the 
operational spectrum which at times leads to your regulatory 
violations.  Then on the other bucket quite frankly you see the 
overt active violator of law.  Um – the – cheating on the regulations 
– um – violating start – all motivated not so much from crisis 
management but ah – an inappropriately directed ah – desire for 
revenue.  

Um – both of them though ah – will destroy the healthcare provider 
entity but at the same time – it produces an opportunity for the – 
the company that’s looking to acquire ah – the healthcare business 
itself.   

Joe Geraci You know it’s – it’s somewhat funny as – as we’re talking about 
this with some of the teams that work on healthcare transactions 
in our firm – what generally ah – raises our – our eyebrows – when 
we’re on the buying side is either providers ah – that are financially 
distressed ‘cause you wanta know why that is and um – what has 
resulted from it.   But the other – the other side of that is providers 
that are just making phenomenal buckets of money – um – the – 
the – the -- so – I would say they are equally ah – equally 
concerning many times for – for us and so um – I don’t wanta – I 
don’t wanta lump into – ah – this – disparage only people that are 
not making money.  It can be both sides there. 

Lynn Butler I would agree – I would agree. 
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Joe Geraci So – ah – I went too fast on this slide – let me go back – so the next 
obvious ah – question is – so we know that there gonna be risks 
out there – there’s always risks.  Um – so – what do we do.  You 
know – in a regular transaction – in the non- -- in the non-
healthcare world which is of course atypical for many other 
industries – maybe other than like nuclear power plants – um – 
what – can be buy just the assets and is that a way to limit our 
liability – well sure – on – on – and normal liabilities – if you buy 
only the assets – you can effectively mitigate your ah – your risk 
when it comes to you know – employment and just regular 
malpractice and those type of things. 

But the liabilities that you owe um – and I’m sure this is not news 
to anybody on this call – but the liabilities you owe to government 
run with the provider number and um – and then there are also um 
– liabilities that run with the license – ah – as well and um – those 
are a little bit not as I guess obvious but at the end of the day if the 
Department of State Health Services in our – in our ah – in our 
state for instance – in Texas – it’s ah – our Department of Health is 
called Department of State Health Services and in other states – 
it’s however the licensing agency is for the particular provider – 
you know – they have a perception of the hospital and while it 
technically you might not be on the hook for um – any monetary 
fines or what have you that are going to attach um – post-closing – 
um – under state law – you certainly are on the hook for the 
perception and changing of perception.  But in the federal realm, 
you are absolutely on the hook if you take that provider number.  
You owe the money and you stand in the shoes of the old provider 
and that’s both on Medicare and Medicaid.  So um – that is of 
course unique to healthcare. 

So that then leads to the big decision is that every provider needs 
to make and usually it’s a pretty – pretty easy decision – ah – but 
not always.  Um  - ah – is to – to do a change of ownership or not.  
Alright so – I’m assuming most people know what a change of 
ownership is but for those of you who don’t – that means if you do 
a change of ownership that means that you basically continue 
uninterrupted – you assume the old provider’s provider number.  
That’s basically what it means.  That’s not basically – that is what it 
means. 

So um – if I were going to buy Baylor – let’s say I set up little Jo 
Geraci ah – shell entity and I decide I wanta rename Baylor Joe 
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Geraci Hospital  - Memorial Hospital System. 

Lynn Butler God help us all. 

Joe Geraci Yeah God help us all – um – you know – I would probably wanta do 
a change of ownership ’cause I would not wanta be out of the 
program for a period of time.  So that’s how we would structure 
that deal.  There are disadvantages to doing a CHOW.  Okay.  Um – 
and the big one is what we just talked about.  Um – it is the 
assumption of prior billing and compliance errors.  And I will refer 
you to a memo that CMS Survey and SERC put out in 2013 – um 
because that walks through very well – um – the options you have 
and it’s – it’s interesting – um – they - they don’t make any bones 
about it – they – they say ah – if you are going to do a change of 
ownership basically and you don’t wanta be considered a new 
provider – you need to assume the liabilities.   

And if you choose not to assume the liabilities you will be treated 
as an – absolutely as a new provider and they then go on to 
admonish the state agencies – now remember the way CMS works 
– um – when you’re applying to become a – ah – provider in the 
Medicare system is they – the state agency which in Texas is the 
Department of State Health Services.  In other states it’s whoever 
your Department of Health is – um – they are the foot soldiers for 
CMS.  They have a contract with CMS to do surveys on behalf of 
CMS and to um – and to – with the Medicare administrative 
contractors basically help new providers get enrolled – help is kind 
of a broad term, right?  Ah – they review the applications and what 
have you and also do the public surveys. 

But they go on to – they go on to talk about the ah – instruct state 
survey agencies that um – you know – they are not going – they 
should not do any favors to any provider that does not agree to 
assume the liabilities.  They need to be treated as a new applicant 
and if they see somehow that ah – they got out of line – ah – that is 
out of line as far as tiers.  The way CMS works is they have 
different tiers of priority for who gets surveyed first and remember 
you can’t get into the Medicare program until you pass a full book 
survey.  Okay.  Um – so if you – if – a full book survey for a new 
provider is very low priority.  The top priority for surveys are 
complaint surveys.  So if they – if they get a complaint that 
somebody’s being mistreated that’s where most of the resources 
go.  And if you go down – down the tier you wind up at the bottom 
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typically tier 4 with new providers.  Now um – it’s absolutely tier 4 
– the lowest tier if there’s accreditation option but even the 
accreditation agencies like Joint Commission are told by CMS you 
know – don’t – don’t rush these – and if you do rush ‘em we’re 
gonna be really angry at you because we want to highly incentivize 
providers to assume the prior liabilities because we have an 
obligation to the Medicare Trust Fund to make sure somebody’s on 
the hook for the prior owner’s bad acts.  So you see this written all 
through this memo so it gives you an idea um – of what you’re 
going to be facing if you choose not to assume the uh – provider 
number with the liability.  

Now uh let’s talk about some of the advantages.  The advantages 
of a CHOW are basically seemless billing.  So if you enter into a 
transaction with a provider, again with using my prior bad 
example, if I wanted to buy a Baylor Hospital and alright I wanted 
to keep billing – which of course I would, and I wanted to continue 
operations through the transition – um which I would – uh I would 
want to structure that as a CHOW because I would be able to bill 
under the prior owner’s number until the CHOW is approved and 
then what happens technically is there is a tie-in notice issue from 
CMS Regional office in Dallas if you’re in our Region 6.  If you’re in 
a different region, it would be whatever your regional office is.  
Denver is a different region.  Region 5 I think is in Kansas City.  Um 
so uh they would issue that and um then what that means is that 
provider number that has been changed over to you, is tied into 
your bank account essentially.  I’m kind of simplifying that a little 
bit but – but prior to that the old – the provider number is tied to 
the old bank account so the money is getting paid to that old bank 
account which makes for some – uh problematic period when the 
CHOW is being processed.  So you need to account for that in the 
transaction document.  And usually that’s built-in through some 
type of suite mechanism, lockbox mechanism or agreements in the 
– in the asset purchase agreement where they agree that any 
money, you know paid under the old provider number will be 
transferred over to the new owner post-closing.  It is kind of messy 
though and the reason why it’s messy is because the rules don’t 
really contemplate the lag period but in our experience the lag 
period to process a CHOW – if you want to go fully through a 
change of ownership, bankers Medicaid and Medicare in our state 
at least, Medicaid won’t be processed until the Medicare is gone, 
which adds to the length.  You’re looking at a year probably, um 
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and in some cases longer than a year, for that full switch over to 
occur.  So it is quite a lengthy – lengthy period.  But you can bill 
through the period.  Again it’s not perfectly clean but it works and 
it’s just something you’ve got to live with.  So um you know then 
again you do all – I mean if you – if you’re going through due 
diligence or what have you and you run into a situation where you 
do have major liabilities that are found and you want to go to new 
provider, you certainly can but as I said the big disadvantage – and 
you see that in that memo that I referenced to you, is the 
tremendous wait time you would have until you get back in.  And 
then you also have to deal with the full boat survey.  So you know 
when you’re going through a CHOW, CMS makes it clear that there 
is no required survey of a provider or supplier as a result of an 
acquisition or – and the assignment of a number through a change 
of ownership.  Now the regional office could exercise its discretion 
and direct a state agency to do a survey but it’s not required and in 
our experience, unless there’s some type of concern about the 
quality of care, usually don’t see a survey resulting from a change 
of ownership.  Again you know it kind of depends but typically you 
don’t.  Having said that if you – if you go to new provider option, 
you get kind of the full monty we will call it, as far as the survey 
goes and uh – and then your effective date is going to only be after 
the survey – which you can only have a survey after you have – I 
can’t remember how many pages – it’s like 10 – somewhere around 
those.  And then you have to basically meet – fully pass that 
survey claim without any plans of correction and there can’t be 
any other hiccups and then it’s only after you meet every single 
Medicaid/Medicare requirement that your effective date would be – 
would be met.  And again CMS makes it clear that there’s kind of a 
general understanding that well your effective date is the date you 
were surveyed but that’s not always the case.  And CMS makes it 
clear that – don’t be misconstrued on this because it will not – it’s 
going to be the latest – the full date of survey or whatever 
outstanding things you have otherwise.  So it’s the later of those 
two. 

So uh again um assuming you don’t want to start a new hospital 
and most of our providers don’t want to start a new hospital and 
they enter into these types of deals, you’re really – your only 
option is a change of ownership.  So with that the question 
becomes alright well what can we do to mitigate our risks because 
we’re inheriting whatever has arisen under this old provider 
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number and that’s when things get interesting.  And I want to also 
probably – because I know that you guys on the phone probably 
know this but there’s no perfect – perfectly clean way to do this.  
You know due diligence – you can spend as much money as you 
want on due diligence and there’s always going to be something 
that you discover later.  I mean that’s just the reality of – well what 
we see is – and we have healthcare providers in a large system 
that decided you know we’re just going to do due diligence in 
house because we don’t want to spend a lot – you know hundreds 
of thousands of dollars on a law firm to look at it because they 
know that it’s not going to be totally perfect anyways.  We have 
had some healthcare providers who have said no you know what 
we want you to do a full due diligence memo and look at 
everything else and we don’t care how much it costs.  We’ve had 
some healthcare providers say you know what we’re going to be 
pretty much just buy this thing and we’ll deal with it on the 
backend.  So it’s kind of all over the board.  I said most healthcare 
providers, especially large systems do due diligence.  I think 
you’re – obviously as a lawyer I would say that you highly 
recommend that you do that, at least some basic due diligence.  
But there’s no – I guess I haven’t seen consensus totally on like 
how deep you go.  At some point you’ve just got to cut it off 
because you can’t find everything out.  So with that I’m going to – 
I’m going to kick it over to Lynn and I’ll add color commentary as I 
can. 

Lynn Butler Sure.  And by way of background I’ve been the debtor attorney 
reorganizing hospitals.  I guess if you can’t count L tag and 
specialty hospitals, I’ve done 8 hospitals and been involved in 
home healthcare acquisitions and in debtor cases as well as 
doctors, doctors’ practices.   

So these comments while they’re focused on the Medicare 
provider number which is a – a similarity that we see through 
almost all of these health care providers, the level of due diligence 
is applicable to any healthcare provider that you as an acquirer are 
looking at or quite frankly you that are lenders who then defund to 
the healthcare entities or healthcare customers, need to be aware 
of as far as what to look for before you either use your own money 
to buy an existing distressed business or you lend money to allow 
somebody to buy the distressed business.  And the due diligence 
part is always tricky.  The trick then – why it is tricky is two-fold.  It 
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goes back to the two buckets.  If the distressed nature of the 
business has caused management to be less in diligent in its 
recordkeeping and its operational aspects in keeping up with 
regulatory requirements, due diligence should be able to identify 
where the provider has failed to live up to its regulatory 
responsibilities in either recordkeeping or through known 
interactions with the regulators.  What that requires though is the 
acquiring company either personally or through due diligence 
professionals to do a deep dive into the auditing and billing 
processes of the distressed company.  And that requires having 
professional who have the ability to go through the billing 
systems, figure out if their recordkeeping is up to date.  Go 
through their policies, go through their procedures, especially 
those that are required under both state and federal regulations.  
The interviews with the staff and physicians are paramount to your 
success as the acquiring company.  It is in those interviews, as 
one forensic accountant once told us, in the lunch time that he 
spent with the staff that you find where the real problems lie 
because if the healthcare entity were healthy, if it weren’t 
distressed, the sale process would probably not be ongoing.  The 
fact that it is distressed and we know it’s distressed, unless there 
is an external reason why it’s distressed, you have to assume that 
there’s something wrong with either the internal operational 
structure or the internal financial procedures that caused its 
distress.  Pinpointing that reason or the reasons and then being 
able to quantify from the standpoint of a purchase price, to 
assume that risk is really the only way to go about these 
purchases.  Something that Joe said earlier is those healthcare 
entities that are acquiring distressed businesses that assume that 
there are going to be problems on the backend and that they’ll deal 
with them, those entities probably are going into this with the best 
state of mind as an acquiring company, mainly because you 
assume that no matter how good your due diligence is, something 
is going to come up. 

One of the most effective mechanisms that have produced real 
facts regarding a distressed – is the ability to communicate with 
the regulators.  Unfortunately that communication to a third party 
in some cases is prohibited.  What that then requires is the ability 
to have those relationships where you can contact the appropriate 
state regulatory officer or in CMS regime, to either with the 
distress officer’s permission or their participation, do some level 
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of interview of the regulator to see what if anything actually exist in 
their records.  Unfortunately bad acts or negligent acts that lead to 
Medicare problems due to form of – recoupment of 
reimbursements or worse yet, false claims act, those allegations 
are usually not publically disclosed until the regulators are willing 
to take an action against the healthcare provider. 

Joe Geraci Or sometimes you run into the – talking to the regulators and we 
have that as a bullet point and we realize that that is – many times 
it’s not possible but where we run into it and it is possible is 
usually in a distressed deal where a provider is about to lose it’s 
Medicare number or is on a termination track and as part of the 
negotiation, it is negotiated for another operator to come in and 
take that entity over.  And those cases you can have those – 
obviously have those conversations with CMS and the state 
licensure agencies and talk to them about okay you know if we 
come in and we are the new operator of this facility, you know 
what does that look like.  Are you guys going to hold our feet to 
the fire, you can have those conversations. 

Lynn Butler And that is crucial, although it won’t always fit within the economic 
model and expectation of acquiring company.  Being able to have 
the legal right to sit down and discuss the current status of the 
healthcare provider with the regulators can be invaluable.  Let’s 
assume you found bad things.  You’ve done your due diligence.  
You know there’s serious compliance issues, whether caused by 
negligent actions of operations or management or intentional 
actions that may lead to jail time for somebody.  Now what do you 
do.  Do you still want it.  If the business model and/or business 
location and/or healthcare providers segment of the market are of 
such value that you want to look past the serious compliance 
issues, that’s when the game plan has to seriously consider how if 
at all you prepare for the compliance issues to come back and hit 
you as the acquiring entity financially or from the regulatory basis 
post-closing.   

Now the first non-judicial mechanism that people think of is 
contracting around the risks and the only way you can do that 
from a practical perspective is through an indemnification signed 
by the seller by which the seller will effectively cover your losses 
as the acquirer post-sale for certain defined events.  The problem 
with this is that an indemnification is only worth the solvency of 
the one signing the indemnification agreement.  If the indemnifier 
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entity – indemnifying entity has no ability or has no solvency such 
that if a claim arose under the indemnification agreement, that the 
acquiring company could not force the indemnifier to pay up on 
the indemnification and that indemnification provision is 
worthless.  That also assumes though that the indemnification is 
without some form of collateral backing it up.  We do see with 
some regularity the situation where you have some holdback of 
the purchase price, it escrowed for a period of time to support any 
indemnification liability.  For example you close a deal for 
$10 million and well instead of paying the 10 you pay the 9 and you 
put a million dollars aside for 24 months and allow the business to 
continue to operate.  If regulatory events occur, deficiencies 
unknown, undisclosed deficiencies that hurt the product that the 
acquiring company bought, then under the contractual terms the 
acquiring company could then look to the escrow to reimburse 
itself for any damage.  The problem though in that scenario is that 
we’re dealing with the distressed entity.  If the seller entity is 
distressed, it probably has very little liquidity.  More importantly 
once you buy its assets, it has no assets left over to go against.  If 
the seller entity’s principals have no wherewithal to support an 
indemnity claim, then you effectively have no realistic chance of 
having some financial backing of your indemnification.  In Texas at 
least and most states, if you do have an escrow type arrangement 
set up with a portion of the purchase price put aside, if the seller 
subsequently files a bankruptcy, that will not impact you as an 
acquirer’s ability to go after that escrow because that’s a separate 
contractual relationship between the acquiring company and the 
escrow agent.  We’ll go into that with a little more detail once we 
get into the bankruptcy aspect.  But finally the other nonjudicial 
part of this besides an indemnification is getting put in place by 
the seller entity as may representations as to the information that 
has provided as possible up to the date of closing – from the 
standpoint of there’s a written description of what warrant, what 
representations the seller has made to you as to the viability of its 
business and the viability of its regulatory operations ‘cause that 
you have some piece of paper to go back against in the case that 
those representations turn out not to be true which unfortunately 
happens with some regularity.  So that kind of leads us to my area 
of the law.  If I’m an acquiring company and I have a strategic 
investment in a distressed entity, how can a bankruptcy help and 
it’s not intuitive to understand how a bankruptcy would come 
involved.  If the distressed entity is outside of bankruptcy an 
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acquiring company can request and require that in order for any 
sale to occur that the seller entity actually filed bankruptcy.  And 
as part of that filing that the seller will put together a sale 
procedure by which the acquirer will buy the assets of the debtor.  
These negotiations can occur and do occur with frequency prior to 
any bankruptcy ever being filed.  What happens is that you put 
together your term sheet, the acquirer agrees ‘I will buy assets but 
only through a bankruptcy overseeing process.’  Once the 
bankruptcy is filed, the debtor – the seller files the appropriate 
motions to get the sale actually done.  What does this add to the 
transaction?  For the buyer it gives you several things.  The most 
important is that there’s a statute within the bankruptcy code that 
allows a debtor to sell assets free and clear of all liens and claims 
of its creditors and that sale is done by a federal court order that 
gives the acquirer as clean a title as any entity or court can give in 
the United States.  As long as proper notice was given to all of the 
creditors of the debtor, that sale order will provide the acquirer 
with the ability to ignore, if you will, the claims of the seller’s 
creditors, take the assets free and clear and begin their operations.  
Some other aspects of the bankruptcy process is that even though 
in your due diligence outside of bankruptcy you may get a 
representation of what the account payable status is.  You may get 
a representation of what all the assets are.  You may get a 
representation of whether or not they think they owe Medicare or 
Medicaid anything.  The reality though in a bankruptcy every 
debtor has to file sworn statements of schedules – sworn 
schedules of assets, liabilities and financial information.  And 
these aren’t just affidavits these are actually sworn under penalty 
of perjury under federal law.  It allows you to have a great level of 
certainty and the representations going into the sale process.  
Another aspect of it and I quite frankly find this to be almost as 
important as the free and clear nature of bankruptcy sale is that 
the bankruptcy filing gives the debtor and the buyer one form, one 
place to deal with all the creditors and all the regulators.  In this 
day and age both the federal regulators through CMS and the state 
regulators through the respective Attorney General’s office 
haven’t.  All of these regulators had experienced bankruptcy 
attorneys who are used to dealing with healthcare entities once 
they file bankruptcy.  Now there are to some degree restrictions on 
how far a federal court can actually interfere with the 
Medicare/Medicaid process and quite frankly you will not find a 
federal judge for the most part who will ignore the health and 
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safety concerns of the regulator in a healthcare bankruptcy.  But 
what it does give you is it gives you the ability to get everyone to 
one table to have the discussion as an acquirer with the 
regulators, with the creditors and you may ask why am I concerned 
with the creditors if I don’t have to worry about the claims.  Those 
of you that have actually acquired existing entities probably have 
experienced this phenomenon.  If you have a vendor that has 
provided services historically with the seller entity and that vendor 
is in the geographic region of the seller entity, you buying the 
operations will probably want to continue a similar relationship 
with that vendor yet you’re not paying that vendor’s passing claim.  
Having the bankruptcy form at least gives you an ability to 
communicate and negotiate with that vendor not for anything to do 
with the seller’s old debt but to allow you to start establishing the 
go forward relationship with the entity that you are acquiring.  And 
that actually goes more to your due diligence to some perspective 
because now once you get into a bankruptcy situation where you 
have a full disclosure of assets, liabilities and financial operation 
information, you now have a better game plan, a better footprint on 
how this debtor actually conducts business which allows you to 
reformulate, if you will, how you intend to operate the business 
going forward.  But with all of that said, at the end of the day the 
most powerful tool in the bankruptcy is that sale order that gives 
you those assets free and clear of the old creditors. 

Joe Geraci Well they’re not completely free and clear. 

Lynn Butler No they’re not and that’s where we go because the one big one is 
the one most of you are probably concerned about.  In a 
bankruptcy context any contract gets ongoing between the debtor 
and a counterparty – on the date of filing it’s called the executory 
contract.  A very typical example is the commercial real estate 
lease.  You have the landlord and the tenant.  As long as the lease 
is in place, that’s an executory contract.  In the healthcare arena 
the Medicare provider agreement is an executory contract.  It’s an 
ongoing agreement between the healthcare provider in the 
Medicare system to effectively fund the operations of the 
healthcare provider if the provider is providing services that are 
covered by the Medicare agreement.  You cannot buy that contract.  
The bankruptcy code allows you to do one of two things with 
executory contractors.  You can assume it or you can reject it.  
Well if you reject it, it breaches the agreement and the agreement 
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goes away – exactly what you do not want as an acquiring 
company in most cases.  But in order to assume it you must take it 
in full.  You must take both of its obligations and you must take its 
benefits.  The bankruptcy code does not allow you to unilaterally 
modify and assume the executory contract.  You can’t force those 
modifications on the other party to the agreement.  In order for you 
as the acquiring company of a healthcare provider to get full value 
of its Medicare ________ you have to assume and assign that 
agreement.  That has effectively the legal effect of what ______ 
memo. 

Joe Geraci Yeah.  So you’re probably asking yourself at this point why are we 
talking about bankruptcy if we wind up in the same place. 

Lynn Butler Well and that’s a good point.  There are two aspects of the 
bankruptcy code that come into play at this junction.  One, if I want 
to assume a contract – if I want to assume and sign a contract, the 
bankruptcy code requires that the acquiring company and the 
debtor cure the monetary defaults under that contract.  Well 
monetary default in the Medicare world would be recoupment 
liabilities, reimbursement deficiencies, money you owe Medicare 
back.  In order to cure though the counterparty has to come to 
court and there has to be some ruling on what that cure amount is.  
Now there’s a conflict in federal law on whether the federal 
bankruptcy judge can actually liquidate that recoupment amount 
versus having to go thought he full blown Medicare system, 
administrative system which can take a prolong period of time 
which ultimately will kill your deal because it takes the immediacy 
of the economic benefit away.  But what you’ve done though by 
attempting to assume and assign and by assuming and assigning 
you open up effectively a mini lawsuit with the federal government 
on what the Medicare liability is.  At that point in time the 
regulators and Medicare become engaged.  They come to the table 
and then the discussion can be had.  The importance here is 
twofold.  Assuming that the seller entity is not a bad actor, and 
we’ll get to that in a minute – assuming that there’s some value to 
continuing that healthcare service in that city or that town or that 
rural area to the same client/_______ population, you have as an 
acquirer an ability to strike a deal and here’s how it goes.  You are 
not the bad actor.  The bad actor was the seller, whether by 
negligence or by intentional act that the seller management goes 
away.  You’re a solvent acquirer who is recognizing that the 
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assumption of this agreement brings with it risk but you need to 
monetize that risk, you need certainty in your deal.  Comes that the 
regulators usually in my experience recognize the need to come to 
some kind of resolution of the past monetary risk from the seller’s 
actions.  In that structure the deal can be made.  Part of the sale 
agreement can include settlement terms between the seller/debtor, 
the acquiring entity and the actual regulatory body where you can 
set forth the perimeters of how you are to deal with half acts under 
your assumed license and more importantly you’re going to do it 
by federal court order and the benefit of the federal court order is 
that that continues to give you a place to go if one of the players 
decides not to abide by the agreement that they’ve cut.  So in all of 
this, now that you would obtain the assets, and quite frankly a lot 
of times it helped their acquisitions be assets owned an 
afterthought.  It’s the agreement you want.  You want not only the 
Medicare agreement you want to have the existing private pay 
agreement, insurance agreements, you want to have the practice 
groups agreements, you want the agreement that allows the seller 
entity to form its business.  That’s what becomes most important 
to you and the only place in my view to get that done as efficiently 
and as effectively as possible is through the acquisition in a 
bankruptcy process because it provides you, again, you have a 
meeting place within the bankruptcy court, you have the impact of 
the sale free and clear order and ultimately you have a bankruptcy 
court order that memorializes your agreement.  Now there’s some 
other issues that come up when you’re dealing with a bankruptcy.  
Many new that are in the operational side of healthcare company, 
you read your contract and with every contract that exists has a 
clause that says did you file this contract null, void and cannot be 
– yeah, completely terminated and goes away and burns up and 
it’s done.  In our world it’s _____ factor clauses.  The bankruptcy 
code deals with those.  In those situations executory contracts that 
contain those provisions – those provisions are negated by federal 
law so it allows you to preserve the value of the contract without 
that term for me to play. 

Joe Geraci Does that include employment agreements? 

Lynn Butler It can for groups if it’s actually personal service agreement and 
that’s a defined term.  (END OF TRANSCRIPTION) 

 


